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and nondiscriminatory basis deter-
mined by the board of directors in ac-
cordance with the capitalization by-
laws, provided that any earning pools 
that may be established for the pay-
ment of patronage shall be established 
on a rational and equitable basis that 
will ensure that each patron of the in-
stitution receives its fair share of the 
earnings of the institution and bears 
its fair share of the expenses of the in-
stitution. 

(4) All classes of common stock and 
participation certificates (except those 
resulting from a conversion of allo-
cated surplus) must be accorded the 
same priority with respect to impair-
ment and restoration of impairment 
and have the same rights and priority 
upon liquidation. 

(5) Each bank shall endeavor to as-
sure that there is a choice of at least 
two nominees for each elective office 
to be filled and that the board rep-
resents as nearly as possible all types 
of agriculture in the district. If fewer 
than two nominees for each position 
are named, the efforts of the bank to 
locate two willing nominees shall be 
documented in the records of the bank. 
The bank shall also maintain a list of 
the type or types of agriculture en-
gaged in by each director on its board. 

[53 FR 40046, Oct. 13, 1988, as amended at 54 
FR 6118, Feb. 8, 1989; 60 FR 57921, Nov. 24, 
1995; 62 FR 4446, Jan. 30, 1997; 62 FR 49908, 
Sept. 24, 1997; 63 FR 39228, July 22, 1998] 

§ 615.5240 Permanent capital require-
ments. 

(a) The capitalization bylaws shall 
enable the institution to meet the min-
imum permanent capital adequacy 
standards established under subparts H 
and K of this part and the total capital 
requirements established by the board 
of directors of the institution. 

(b) In order to qualify as permanent 
capital, equities issued under the by-
laws must meet the following require-
ments: 

(1) For common stock and participa-
tion certificates— 

(i) Retirement must be solely at the 
discretion of the board of directors and 
not upon a date certain or upon the 
happening of any event, such as repay-
ment of the loan, and not pursuant to 

any automatic retirement or 
revolvement plan; 

(ii) Retirement must be at not more 
than book value; 

(iii) Disclosure must have been made 
pursuant to § 615.5250 of the nature of 
the investment and the terms and con-
ditions under which it is issued, and 
the rights, if any, to share in any pa-
tronage distributions that may be 
made. 

(iv) Dividends must be payable only 
at the discretion of the board and must 
be noncumulative. 

(2) For perpetual preferred stock 
issued to persons other than the Farm 
Credit System Financial Assistance 
Corporation: 

(i) Retirement must be solely at the 
discretion of the board of directors and 
not upon a date certain or upon the 
happening of any event, such as repay-
ment of the loan, and not pursuant to 
any automatic retirement or 
revolvement plan; 

(ii) Retirement must be at not more 
than book value; 

(iii) Dividends must be payable only 
in the discretion of the board, and may 
be cumulative; and 

(iv) Disclosure must have been made 
pursuant to § 615.5250 of the nature of 
the investment and the terms and con-
ditions under which it is issued. 

(3) For term preferred stock: 
(i) Retirement must be solely at the 

discretion of the board of directors and 
not upon a date certain, other than the 
original maturity date, or upon the 
happening of any event, such as repay-
ment of the loan; 

(ii) Retirement must be at not more 
than book value; 

(iii) Dividends may be cumulative, 
but the board of directors must have 
the option to defer payment; and 

(iv) Disclosure must have been made 
pursuant to § 615.5250 of the nature of 
the investment and the terms and con-
ditions under which it is issued. 

(c) Once an institution’s board of di-
rectors has made a determination that 
the institution’s capital position is 
adequate, the institution’s board of di-
rectors may delegate to management 
the decision whether to retire borrower 
stock, provided that: 

(1) Any such retirements are in ac-
cordance with the institution’s capital 
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adequacy plan or capital restoration 
plan; 

(2) The institution’s permanent cap-
ital ratio will be in excess of 9 percent 
after any such retirements; 

(3) The institution meets and main-
tains all applicable minimum surplus 
and collateral standards; and 

(4) The aggregate amount of stock 
purchases, retirements, and the net ef-
fect of such activities are reported to 
the board of directors each quarter. 

[53 FR 40046, Oct. 13, 1988, as amended at 62 
FR 4446, Jan. 30, 1997] 

§ 615.5250 Disclosure requirements. 
(a) Equities purchased as a condition 

for obtaining a loan. Prior to loan clos-
ing, the institution shall provide the 
prospective borrower with the fol-
lowing: 

(1) The institution’s most recent an-
nual report filed under 12 CFR part 620; 

(2) The institution’s most recent 
quarterly report filed under 12 CFR 
part 620, if more recent than the an-
nual report; 

(3) A copy of the institution’s cap-
italization bylaws; and 

(4) A written description of the terms 
and conditions under which the equity 
is issued. In addition to specific terms 
and conditions, the description shall 
disclose: 

(i) That the equity is an at-risk in-
vestment and not a compensating bal-
ance; 

(ii) That the equity is retirable only 
at the discretion of the board of direc-
tors and only if minimum permanent 
capital standards established under 
subpart H of this part are met; 

(iii) Whether the institution pres-
ently meets its minimum permanent 
capital standards; and 

(iv) Whether the institution knows of 
any reason the institution may not 
meet its permanent capital standard on 
the next earnings distribution date. 

(b) Notwithstanding the provisions of 
paragraph (a) of this section, no mate-
rials previously provided to a pur-
chaser need be provided again unless 
the purchaser requests, except the dis-
closure required by paragraph (a)(4) of 
this section. 

(c) Other equities. (1) No stock or 
participation certificates other than 
those required to be purchased as a 

condition of obtaining a loan may be 
offered for sale except pursuant to a 
disclosure statement containing all of 
the information required by 12 CFR 
part 620 in the annual report to share-
holders as of a date within 135 days of 
the proposed sale, which disclosure 
statement must have been reviewed 
and cleared by the Farm Credit Admin-
istration. The most recent annual re-
port to shareholders and the most re-
cent quarterly report filed with the 
Farm Credit Administration may be in-
corporated by reference into the disclo-
sure statement in satisfaction of this 
requirement. In addition, the disclo-
sure statement shall include items in 
(3) and (4) of paragraph (a) of this sec-
tion and a discussion of the intended 
use of the sale proceeds. No materials 
previously provided to the purchaser 
need be provided again unless the pur-
chaser requests it, except the disclo-
sure required by paragraph (a)(4) of 
this section and a discussion of the use 
of sale proceeds. 

(2) At least 45 days prior to the pro-
posed sale of such equities, the institu-
tion shall submit the disclosure state-
ment required by paragraph (c)(1) of 
this section to the Farm Credit Admin-
istration for review and clearance. 

(3) Within 30 days of the receipt of 
such disclosure statement and any 
clarifying information the Farm Credit 
Administration may request, the Farm 
Credit Administration shall inform the 
institution whether the Farm Credit 
Administration will consider the 
issuance permanent capital for the pur-
pose of meeting the minimum perma-
nent capital standards established 
under subpart H and shall inform the 
institution of any required changes or 
additions to the disclosure materials. 

(4) No officer, director, employee, or 
agent of a System institution shall 
make any disclosure, through the dis-
closure statement or otherwise, in con-
nection with the sale of equities that is 
inaccurate or misleading, or omit to 
make any statement needed to make 
other disclosures made by such person 
not misleading. 

(5) For a class of stock, the FCA may 
waive any or all of the disclosure re-
quirements of paragraph (c)(1) of this 
section when each investor acquires at 
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